
The 
Judiciary

The principle of the separation of powers is that, in order to prevent oppressive govern-
ment, the three powers of government should be held by separate bodies which can act 
as checks and balances on each other. The three powers of government in Australia are 
the Legislature (often referred to as the Parliament), the Executive (often called the gov-
ernment) and the Judiciary (the courts). 
 
What is the Judiciary?
As per the Australian Constitution, the Judiciary is the arm of government responsible for interpreting 
laws and judging whether they apply in individual cases. The Judiciary is made up of the High Court 
and other federal courts.

What does the Judiciary do?
The Judiciary makes judgements about the law. When a dispute arises, judges make decisions (called 
judgements) which then become part of common law. This means that the judgement becomes ac-
cepted as the way that the law should be interpreted in the future and acts as a guide for similar  cases 
and decisions in the future. 

A judge has the power to make decisions and to issue orders to governments and individuals which 
must be followed.  When sworn into their office, judges make the following oath:

‘[To] do right to all manner of people according to the law without fear or favour, affection or illwill’.

If a person believes a law is unconstitutional, or that the government has acted in an unlawful way, they 
can challenge the law or the government in court. If a person is not satisfied with the ruling of a case, 
they have the right to appeal the decision. This means that the decision will be reviewed in a higher 
court. The highest-level court in Australia is the High Court. 

The High Court is an independent and impartial decision making body that deals with disputes be-
tween state and territory governments as well as disputes between the Commonwealth Government 
and individuals. The High Court also interprets the Australian Constitution. The High Court must be 
impartial and make decisions based on the law to ensure that everyone’s best interests are protected.
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Who makes up the Judiciary?
The Judiciary is made up of Judges of the different levels of courts within Australia’s legal system. This 
includes the High Court, the Federal Court, the Federal Circuit Court and the Family Court.  

Protection of the Judiciary’s Power
Judges have some protections in place to make sure that their decisions remain impartial, lawful and 
free from fear of payback or favouritism. 

• The Executive cannot reduce the pay of a judge while they hold office.
• Judges can only be removed from office as a result of misbehaviour or incapacity. Removal from 

office must be requested by both Houses of Parliament and follow a parliamentary inquiry into the 
judge’s misbehaviour or incapacity.
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