
Around one in six people awaiting 
an organ transplant in the UK will 
die or become ineligible due to 
deteriorating health before an organ 
is available. Many blame this situation 
on England’s current “opt-in” donor 
scheme – if you want to donate your 
organs after you die, you have to give 
express permission.

But that is about to change. From April 2020, 
everyone resident in England over the age of 
18 will be deemed, in law, to have consented 
to the donation of their organs after death. If 
they don’t want to be a donor, people will have 
to “opt-out”.

This idea of “deemed consent” – assuming 
consent in the absence of a recorded refusal 
– will form the basis for the NHS having the 
power to remove and use organs. But it 
remains understandably controversial. Much 
of this debate could be avoided if we stopped 
talking about consent and started talking 
about altruism.

Presuming consent is flawed
In law, consent is the main justification for 
interfering with a person’s body. It is about 
as close as the law comes to recognising that 
we can control what happens to our bodies 
without recognising the body as some form of 
property. Giving or withholding our consent 
is a way of controlling what happens to our 
bodies – in life and after death. But consent 
captures something much bigger than just 
“control”. Consent is one way of expressing 
our personal autonomy.

Autonomy can mean self-governance or self-
determination – choosing the way that we 
want to live our lives and making decisions 
which reflect those choices. We can exercise 
our autonomy in all kinds of daily decisions – 
in the clothes we wear, the foods we eat, the 
political parties we vote for, and the intimate 
relationships we form.

Often, we would like to think that we make 
these choices because they reflect our own 
beliefs, opinions and values. Sometimes, 
our beliefs clearly motivate our actions and 
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choices. I might choose to limit my sugar 
consumption because I believe that this will 
keep my body healthy. Or because it shows 
that I have some degree of self-restraint, which 
might be an important value for my own sense 
of self. In this simple example, we can see that 
autonomy represents a clear line flowing from 
my beliefs and values to my actions.

But it’s not always so easy to identify our 
beliefs and values. It’s quite normal for these 
to change – perhaps over the course of a 
few years, but maybe day to day. Some of 
our core preferences may remain clear and 
stable, unwavering in the face of challenging 
information or arguments. Intuitive 
convictions about the morality of, say, the 
death penalty, may prove to be unshakeable.

Others will vary depending on our moods, on 
the opinions of people around us, or following 
new experiences. We’re more likely to reflect 
on our attitudes towards controversial types of 
medical treatments, such as care at the end of 
life or abortion, in light of personal experience.

Some of our attitudes and beliefs may even be 
quite uncomfortable for us to hold. We may 
be ashamed about our desires and the choices 
we make in response to them. Sometimes we 
may not even fully understand why we do, 
or think, certain things – our beliefs can be 
incredibly contradictory and complex.

Consent – at least in the eyes of the law – 
appears to be about making simple decisions 
that are informed by our beliefs, which we 
can fully understand and identify with. But the 
reality is that our decision-making process, 
our identities and sense of selves are far more 
complicated than that.

For a kinder society
Controlling our bodies, and stopping others 
from interfering with them, is central to our 
autonomy. Our bodies are perhaps the most 
intimate part of our selves. Granting another 
person access to our bodies – even taking 
parts away from that body – has the potential 
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to bring about the most serious conflicts in our 
beliefs and values.

If we may struggle to understand our own 
“autonomy”, and what it means to make 
autonomous decisions, then it seems to be 
an impossible task to presume to know what 
others believe and to decide with certainty 
how they would like their bodies to be dealt 
with.

Rather than speculating about how people 
may feel about donation, we should be more 
open about the aspirations of the organ 
donation project – to foster a society where 
people want to donate because this could help 
others to continue living their lives.

This nudge towards altruism is already implicit 
in the law. Even the new legislation’s name – 
Max and Keira’s Law – evokes the story of a 
nine-year old girl whose tragic death allowed 
11-year old Max a life-saving heart transplant. 
Emotive stories of good deeds might shift 
attitudes in the short term, but a more 
systemic, deeply engrained approach towards 
altruism is needed to secure a lasting shift.

For many, the decision to donate is already 
motivated by altruism – the desire to help 
others without reward. The law reflects this 
– it’s a criminal offence to offer or receive a 
reward for an organ donation. If the law can 
be so blatant in its presumption of altruism 
here, why not be as explicit in the legal basis 
of donation? Instead of trying to presume 
consent, why not presume that altruism is 
a shared social value worth protecting and 
promoting?



Organ donation has been a hot 
political topic in the UK of late. Wales 
introduced a new rule last December 
that presumed that people gave 
permission to donate organs in the 
event of their death (barring a family 
veto), bringing it into line with the 
likes of Austria and Spain. The Scottish 
and Northern Irish parliaments have 
both debated private-members bills 
with similar proposals in recent 
weeks. However, the Scottish bill was 
voted down while the Northern Irish 
one was killed at the committee stage.

Both will stick with the existing English rule 
that requires explicit donor consent for the 
time being, though the Scottish government is 
promising legislation to introduce presumed 
consent if it wins the May election, and there 
is talk of another Northern Irish proposal 
too. We must hope they don’t. Both countries 
should be very wary about any such scheme.

Presumed consent is a dubious notion. If 
consent is not crucial for the justification 
of using the organs of dead people for 
transplants, we needn’t talk about opting 
in or out of donations at all. We could 
simply remove such organs and use them 
for the benefit of living people. If we were 
investigating a murder, say, we would do to 
the dead body whatever we thought useful 
no matter what the wishes of the deceased 
person or their relatives.

But if consent is crucial and the removal of 
the organs cannot be justified without it, 
we should treat consent with appropriate 
seriousness. It must be given unambiguously, 
unequivocally, consciously and positively. 
Contrary to the Welsh position, our relatives 
cannot consent on our behalf – nor our friends 
for that matter. Their beliefs about our wishes, 
even if true, are irrelevant. Telling a friend that 
you want to donate your organs is not the 
same as giving your consent to their donation 
just as, say, telling a friend that you want to 
have sex with someone is not the same as 
giving your consent.

If you want more organs for transplant, stop asking the 
family’s opinion
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Imagine if there were another referendum 
on Scottish independence, and the Scottish 
government proposed an opt-out system of 
presumed consent. Would anyone against 
independence seriously accept that an 
abstention should count the same as a No 
vote? Assuming not, taking a different view 
over organ donation is surely to argue that 
you only favour opt-out systems of presumed 
consent if you agree with the expected 
outcomes.

It’s all relatives
The reason why presumed consent is popular 
is because there are not enough organs 
available for transplants (though the UK’s stats 
are still 13th best in the world). A major reason 
for the organ scarcity is that doctors choose to 
take into account the wishes of the relatives 
of dead people despite the consent they 
expressed while they were alive. This is why 
we are subject to ridiculous and impertinent 
publicity campaigns to discuss with our 
relatives our intentions concerning the use of 
our bodies after our deaths.

Imagine a situation where a deceased woman 
has consented to the use of her organs and 
tissues. Suppose several people could live if 
those wishes were fulfilled. Suppose many 
relatives of these people would be devastated 
were their loved ones to die. Suppose one of 
the woman’s relatives expresses his strong 
revulsion against the use of her body for 
medical purposes.

There are no obvious grounds in ethics, 
common sense or even the law for allowing 
this particular relative to effectively exercise 
a veto. Why, for instance, should his feelings 
prevail over the feelings of the relatives of 
the potential recipients of the organs? Why 
should they prevail over the feelings of the 
potential recipients themselves? And more 
importantly, why should they prevail over the 
feelings of the deceased woman when she was 
still alive? The grieving relatives of a deceased 
patient should not be treated as proxies for 
the patient, no matter how much compassion 
they might arouse from the medical staff on 
the scene.

It is claimed that if there were a system of 
presumed consent, attitudes towards the 
posthumous donation of organs would 
change and relatives would be less reluctant 
to approve donations. This is not only 
speculative. It is irrelevant. The views of the 
surviving relatives can be and should be 
ignored.

Furthermore, it is neither the business of 
politicians nor the function of criminal law 
to change our attitudes. They are there to 
provide appropriate rules, which carry the 
threat of legal sanctions, to regulate our 
actions. Politicians should not tinker with 
such rules merely because they do not like 
their outcomes. If the rules and procedures 
concerning posthumous organ donation 
were reasonable, just and fair, we should be 
prepared to maintain them however many or 
however few organ transplants they facilitated.



Organ transplantation can be the 
best treatment for some illnesses. But 
treatment depends on the availability 
of donated organs, and supply is a 
perennial problem. There are long 
waiting lists and many patients 
deteriorate or die before receiving 
organs.

The UK has one the highest number of people 
donating their organs to relatives while they 
are alive (living donation) in Europe. But 
altruism at the point of death is rarer. People 
in the UK would rather risk their health by 
donating a kidney when they are alive than 
give their kidneys away when they are dead.

And people are becoming less altruistic. The 
2014-15 UK Transplant Activity Report shows 
that for the first time in 11 years the number 
of people who donated organs fell.

Wales leads the way
Since 1989, the UK has been under the 
informed consent law which means that organ 
donors must give explicit consent before they 
die. This is usually recorded on a donor card or 
formal register. On 1 December 2015, Wales 
will be the first UK country to change its organ 
donation law.

The new Welsh system presumes that people 
who have not recorded an organ donation 
decision on the NHS organ donation register 
have no objection to donating their organs. 
This is normally referred to as ‘presumed 
consent’, meaning that unless people opt out 
explicitly, it is ‘presumed’ that their organs 
will be available for donation. The Welsh have 
called it ‘deemed consent’ and they describe 
their new system as ‘soft opt-out’ because 
families are always given the opportunity to 
say ‘no’.

In the last 30 years, almost every country in 
the European Union has implemented new 
organ donor laws that are either explicit 
consent or presumed consent.

Organ donation: does presumed consent work?
Ana Manzano, The Conversation - November 20 2015, 
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Studies have shown that countries with 
presumed consent have the highest deceased 
donation rates. Those studies, however, tend 
to compare the broad legal requirement: 
informed versus presumed consent. But each 
presumed consent law is unique. The key 
differences are described as ‘strong/hard’ 
to ‘weak/soft’, referring to what extent the 
deceased’s families are consulted by doctors. 
In practice, there are even more subtle 
differences. This diversity makes the direct 
cause-effect relationship between consent law 
and donation rates questionable.

League tables
Deceased donation rates vary significantly 
across the world, with Spain as the leader for 
20 consecutive years. Country league tables 
abound, as do explanations for the relative 
success or failure of each system. To date, 
research has struggled to understand these 
differences and the reasons behind them. 
Nobody knows exactly what makes Spain’s 
system of organ donation so successful, but 
many countries have tried to copy their organ 
donation legislation: presumed consent.

This political focus on using law to enforce 
altruism persists despite two contrary pieces 
of evidence. One, some countries with 
presumed consent – such as Sweden – have 
low donation rates. And, two, Spanish doctors 
attribute their success to other factors, such 
as large investment in national, regional and 
local procurement infrastructure supported by 
the Spanish National Transplant Organisation 
and a large network of transplant coordinators 
already working as intensive care doctors 
(rather than nurses, as in the UK) in small and 
large hospitals.

Should the rest of the UK follow Wales?
Deceased organ donation requires the 
coordinated effort of many people (donors, 
families, hospital teams from assorted 
departments and institutions). In a short time, 
the intersection of high-technology medical 
science and the frailties that surround human 
decision-making collide. On death, the donor’s 
wishes – sometimes specified and sometimes 
not – have to be reinterpreted by family 
members in conjunction with hospital staff.

Enforcement of consent laws is never an easy 
task. In fact, the main reason for the Spanish 
to dismiss legislation as the key to their 
success is that it has never been enforced. 
Families of potential donors are always 
consulted and organs are never removed if 
families oppose it. In fact, presumed consent 
laws are mainly unenforceable everywhere. 
Doctors always feel obliged to consult with 
close family members, even for people who 
are registered as donors, and they will not 
overrule their objections.

So, will presumed consent be a success 
in Wales? It’s hard to tell, but if it is, it will 
probably have more to do with awareness 
campaigns than the actual law.



Tissue donation is an essential 
component in the work that surgeons 
and healthcare professionals do to 
improve the quality of life of their 
patients.

Human tissue – including bone, skin, heart 
valves and corneas – is used in a number 
of surgical applications. It can save patients 
with severe burns, repair torn ligaments and 
tendons, and help restore lost mobility.

At any given time, some 4,300 South Africans 
are in need of organ or tissue donation. Yet 
only around 1.4 donors per million people are 
registered organ donors. This is much lower 
than Spain, the world’s leading country as far 
as organ donors are concerned. The country 
has almost 49 organ donors per million of the 
population.

One tissue donation can save or improve the 
lives of more than 65 people. So it’s important 
to unpack and address the reasons South 
Africans are reluctant to register as tissue and 
organ donors.

Lack of awareness and understanding of tissue 
and organ donation perpetuates ignorance 
and inaction. Research points to lots of 
additional factors. These range from religious 
and cultural beliefs, to public perception, 
such as suspicion of the biomedical system, 
negative media portrayal of tissue and organ 
donation, as well as reports of unethical 
research elsewhere on the African continent.

South Africa has a detailed legal framework 
governing the donation, removal, use and 
further processing of tissue and human 
organs. No one may be coerced, directly or 
indirectly, to donate tissue. And no form of 
undue pressure may be used to influence a 
person’s decision to donate.

The legal provisions relating to human tissue 
are clear. These cover the requirements 
for the removal, use, processing and 
transplantation of human tissue in detail. 
Those relating to organ donation are 
unfortunately not correctly understood. In 
practice donor’s wishes are often overridden 
by family members.

Hardly any South Africans are organ donors. What can be 
done to change this
Melodie Labuschaigne, The Conversation - September 29 2021, 
https://theconversation.com/hardly-any-south-africans-are-organ-donors-what-can-be-done-to-change-this-166298
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The first is that it could run foul of the 
country’s constitution. A situation in which a 
donor is presumed to be a donor unless they 
say otherwise could be seen to go against an 
individual’s rights to personal autonomy and 
bodily and psychological integrity, which are 
protected in the constitution’s bill of rights.

Secondly, there are concerns that doctors and 
nurses would not go the extra mile to save the 
life of a patient if they knew it was an organ 
donor.

Thirdly, an “opt-out” donation system should 
ideally only be introduced in countries with 
high literacy levels. This is because the system 
relies on the ability of donors to read and write 
to communicate their refusal to participate in 
the “opt-out” system. As far as literacy levels 
are concerned, South Africa is ranked 104th 
out of 164 countries.

Short of changing to an “opt-out” system South 
Africa could take a number of steps to improve 
the rate of organ and tissue donation.

As it stands, potential donors must register 
with the Organ Donor Foundation of South 
Africa so that at the time of their death 
relevant parties are aware of their wishes. The 
fact that these can be overridden by family 
members means that the rights (and wishes) 
of donors are often not respected.

Undue pressure, influence or coercion
Organ and tissue donation is often regulated 
by either an “opt-in” or “opt-out” system. Spain 
follows an “opt-out” system. This means all 
adults are deemed to have agreed to be an 
organ or tissue donor when they die, unless 
they have recorded their decision not to 
donate, or belong to some of the excluded 
groups.

South Africa works on an “opt-in” system, as is 
the case in Australia, Canada and Germany.

There are numerous benefits to an “opt-
out” system. The most important is that it 
increases the availability of organs or tissue 
for transplantation.

However, an “opt-out” system is not ideal for 
South Africa for a number of reasons.
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What needs to be done
Organ and tissue donation has not received 
the priority that it should have from the South 
African government. A few concrete steps 
would make a dramatic difference.

Firstly, the government needs to develop a 
central strategy to help alleviate uncertainties 
and fears – whether real or imagined – around 
tissue and organ donation. This will help 
enable South Africa to become a society 
that forsakes superstition in favour of sound 
scientific facts on how to save and improve 
lives.

Secondly, worries about organ trafficking 
and black-market transactions need to 
be addressed. Media coverage on organ 
trafficking puts organ donation and the 
request for donation in a negative light.

The crime of organ trafficking generates 
around $840 million to $1.7 billion annually. 
Kidneys are the most commonly trafficked 
organ. A scandal that had international 
repercussions hit the headlines 20 years ago 
when a syndicate operating in South Africa 
was uncovered that had been involved in 
selling kidneys from hundreds of illegal kidney 
transplants at hospitals in Johannesburg, Cape 
Town and Durban.

The events caused a lot of reputational harm 
which still lingers today.

Thirdly, transparent and frequent 
communication will slowly eradicate 
unnecessary fear and mistrust relating to 
tissue and organ donation. People need to 
know that it is a safe, fair, legal and ethically 
sound thing to do. A sustained effort to 
promote public awareness and education is 
needed. The Organ Donor Foundation and 
the National Department of Health should be 
behind the drive.

Fourthly, a national policy on organ and tissue 
procurement is critically needed. Healthcare 
providers in state and private hospitals must 
follow a uniform approach to organ and tissue 
procurement.

Fifth, South Africa also needs a national or 
central database and procurement agency.

Lastly, The National Health Act must be 
revised to address legal shortcomings when it 
comes to organ donation and respect for the 
wishes of donors. And regulations must be 
streamlined.


